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L IDENTIFICATION AND INTEREST OF AMICUS CURIAE
Amicus Washington State Association of Municipal Attorneys
A (WSAMA) is a not-for-profit corporation made up of attorneys who advise
.ahd represent most cities and towns in the State of Washington. WSAMA
subrﬁits this brief in- support of Respondénfs’ ‘Petition for Discretionary
Review of a published decision from Division I of the Court of Appeals.
’Vwashington has 281 cities and toWns, ranging from Seattle with
over a half million residents to cities with populations of less thaﬁ 100.
Every city and town in Washington is subject to the requirements of the
'Public .ReAéords Act (PRA), and maﬁy thousands of public disclosure
requests are recéived by féhg:se cities and» toWns annually. For example, the
City of Seattle alone received approximétely 5400 public disclosure
requests in 2007. City and town emplc;y_ees' devote Hundreds of hours and
significant resources searching for records, ~both ‘.in hard copy aﬁd
electrorﬁcally, and producing those records. ~WSAMA is deeply
coﬁcerned that the possible implications of Division I’s b?oad statements
regarding an agency’s obligations to produ_ce “metadata’; associated with
eméil will Vseverely tax gévernm_ent resources without any real
| improvement to open government, ‘WSAM'A therefore respectfully voices
its concerﬁs on behalf of Washingtop’s towns and cities, aﬁd uxges' this

Court to grant discretionary review.



iI. - ISSUES DISCUSSE}D BY AMICUS

WSAMA files this brief to request that this Court accept review

“and address‘.the following issues: (1) Whether metadata per se is a public

record, evén in the absence of a showing that it relates to thé conduct of

government; (2) Whether metadata that'éannot be viewed or retrieved by a

fypical agency employee is an identifiable public record; and (3) Whether

deleted electronic records coﬁstitufe identifiable public records under the
PRA.

III. STATEMENT OF THE CASE
WSAMA adopts tﬁe statement of the case contained in
Respoﬁdents’ Clty of Shoreline and Deputy Mayor Maggie Fimia’s joint
Petition for Discretionary Iieview. _
Iv. - ARGUMENT
A. Review Is Warranted Of Division I’s Conclusion That

Metadata Per Se Is A Public Record, A Ruling Of
Substantial Public Interest.

" The overriding public policy of th.e Public Recqrds Act (RCW Ch.
42.56) is to keep the public informed so that it may monitor the
. government's | functioning. Tacoma Public Libra}y v. Woessner 90
Wn.App. 205, 223, 951 P.2d 357, 366 (1998) ;:iting former RCW

42.17.251 (recodified at RCW 42.56.030). In order to further that public



policy, the PRA requires public agencies to produce public records upon
requeét, unless a specific exemption applies. RCW 42.56.080. The PRA
defines a pu‘plic record as “...any writing containing‘ infomation relating
" to the cona’uét of government or the performance of any gdvernmental or
propiietary Sfunction...” RCW 42.56.010(2) (emﬁhasis- added). Thus, there
must be a factual finding that a document relate'sito' the conduct of
‘ government before it is deemed to be a public record. bragonslqyer, Inc.
| V. Washington State Ga;ﬁbling Com'n, .1'39 Wn.Ap.p.l433, 445,161 P3d
428 (2007). |
The primary issue in O°Neill, and the purpose of the specific
request for “metadgta” in this éase, was to determine who received and
~ sent a specific email, and thus who may have had knowledge of alleged
goVerﬁmental improprieties. In fact, the identity of the senders and
. recipients of an email is the only informatiori that Division I specifically
" concludes is “related to the copduct of governfnent.” O’Neill v. Cz;ty of
Shoreline, 145 Wn.App. 913, 925_,‘ 187 P.3d 822 (2008). But in its
deéision,_ without any analysis as to how it relates to a governmental
ﬁmction-, Division I states more brpadly that a requestor is entitled to
“metadata” associated with an efnail upon request. Id. at 935. Nowhere

does the decis_.ion explicitly analyze and define exactly what metadata is,



or what typés of metadata reléte to the conduct of government and thus
o constitute a pubic reco;d.

Moreover, Division I goes even further and concludes that a copy
of the same email récéived by different recipients may have different
mefadafa that constitutes separate public .re_cords.' Id. Taken to its lqgical
' conélusion, this portion of Division I’s holding results in absurdities. For

example, the City_of Seattle frequently éends identical emails to its eleven
thousand employees ‘on a. wide range of personnel ivssues sﬁch as t_he
features of the City’s Employee Assistance Prdgram. if a PRA requester
asked for“‘the City-wide Employee Assistance Prbgram email including
any metadata,” under the O"Neiﬁ deqision, the City might be obligated to - '
produce eleven fhousana’ individual emails - each copy of the email
‘ feceiV'ed by every city employee -- because each of those eleven thousand
emails contains unique, but entirély inéigniﬁcant, metadata as it reaches
each of the elevén théusand computers of city employees.. If all metadata
is a public record, the City would be compelled to- individually collect
each email from every individual City employee’s computer to ensure all
metadata is'collected; -
Ironically, the facts of O’Neill did not even require Division I to
delve into metadata. Division I specifically holds only that the identity of

. the senders and recipients of email is information related to the conduct of



government. That‘information can be determiﬁed from a simble printout
of the document. ConSequently_, Division I never had to address the
question of whether any or all other metadata assoqiated with the email in
question was a writing related to the “conduct of govefnmentl and thﬁs_
subject to the PRA, |

Without further reyieonf Division i’s decision, thé trial courts will
bel at a loss to implement its holding, and‘ state and local agencies will
fop.nder in trying-to combly with the decision in résponding to future PRA
requests that include metadata. |

The request fof review of .Division I’s ’decision becomes more .
compelling upon consideration of tile fact that Division I’s holding that
metadata is a public record potentialiy applies to the full spectrum of
electronic documents. vAs Division I recognized, the PRA “is a strongly
worded maﬁdate fof bfoad disclosure of public records.” Id. at 922.
'Withou.t additional guidance, ageﬁcies state-wide could be required to
ret?ieve and disclose all types of irrelevant metadata for every conceivable
type of electronic file format,' including Word doc;umenfs, Excel spread
sheets, Access and other database documents, video, audio, and photo

files.!. In other words, agencies would face a staggering burden in having

<
i

. P
! The Sedona Prir)cipl es Addressing Electronic Document Production, Comment 12.b



to disclose electronic data having nothing to do with the conduct of

government,

B. - Review Is Warranted Of Division I’s Assumption That

‘ Metadata That Cannot Be Viewed Or Retrieved By The
Typical Agency Employee Is An Identifiable Record, A
Ruling Of Substantial Public Interest.

The PRA only obligates agencies to produce “identifiable public
' records” in response to public disclosure requests. RCW 42.56.080. Thé
PRA4"‘does 'n'ot prox'/ide a right to citizens to indiécriminateiy sift through
én agency;s files in search of records or inforrhation' which canﬁot be
reasonably identified or despribed to the agency.” Limstrom v.. Ladenburg,
136 Wn.2d 595, 604, 963 P.2d 869_, (1998). See also Sperr v. City 0;’
Spokane, 123 Wn.App. 132, 136-137, 96:P.3d 1012 (2004). Moreover, an
agency is not required to create a record thét is otherwise non-existent.
Smith v. Okanogan County 100 Wn.App. 7, 14, 994 P.2d 857 (2000).
Without any anélysié, Division I assumes that metadata per se is an
identifiable record that an agency must produce upon request. But in the
- context of elec:cronic dis'dovery, fh‘e Federal Courts have recognized that
while some metadata,'such as file dates and sizes, can easily be seen by
users; other metadata is hidden or embedded and uriavailable.to qoﬁpﬁter
users who are not fechnically adept. Williams v. Sprint/United

| Management Co. 230 F.R.D. 640, 646 (D.Kan. 2005)(emphasis added).



Métadata is also ¢created and stored in a myriad of different forms, and
_con;tains a substantial amouﬁt of ‘fnon-apparen » data, which cannot be _
seen by the average user.? If a fypical agency employee cannot see or
id’entify this .hidden or embedded metadata, then it cannot be an

identifiable record for the purposes of the PRA.

C. - Review is Warranted Of Division I’s Assumption That
Deleted Metadata Is A Public Record, A Ruling Of
" Substantial Public Interest. '

| Moreover, Division I also imposes an unprecedel;ted obligation,on
agencies to conduct advaﬁced computer forensics searchés, and potentially
purchase and utilize specialized software, to pursue and. reassemble
metadata associated with an email that méy have been deleted. O’Neill, at
- 935-936. But coﬁducting such a seérch is far beyond the capability of a
* typical agency empioyee, an.d‘ liicely many agencies. In addition, it
constitutes records creation, which the PRA does not require. .
For example, in the context of electronic diécovery, the Federal
‘céurté have recognized that when deleted, electronic files are broken up
: and the fragments are randomly placed_throughout»a computer. Zubulake
v. UBS Warburg LLC, 217 FR.D. 309, 319(S.D.N.Y. 2003). The |

fragmented files can.only be accessed and pieced back together after

2 The Sedona Principles Addressing Electronic Document Production, Comment 12.b,
supra < '



significant processing by an Information Technology specialist Id
Because this erased, fragmented data must be reconstructed before it is
potentially usable, deleted files are deemed “inaccessible” in the field of
eleptronic discovery. Id. at 320; If the Federal courts have deemed
deleted files inaccessible in the‘ contexf of €lectronic discovery, it deﬁes
logic to consider these files “identifiable” in the context of the PRA.
imposing such burdens on agencies to se_arch for metadat.a relating
to deleted records contradicts the PRA, casé law, and the explicit guidance
that the Attorney General has provided to agencies in the PuBlic Records
Aét Model Rules. |
At the direction of the legislature, the Attorney General adopted
the. Model Rules three years ago aftef an extensivé outreach project
involving public fofufns across the state and- the solicitation of written '
comments from Both agencies and requestdrs. WAC 44-14-00001. The ‘
purpose of the Model Rules, which are contained in the Washington
Administrative Code, is to assist agencies in responding to public
" disclosure requests, and in detefmining what constitutes an identifiable
recofd in today’s electronic age.
Accordigg to the Mbdel Rules and existing case law, an
identifiable electronic _rec'o1:d is essentially one that agéncy staff can

"reasonably locate." -WAC 44-14-04002(2) (citing Bonamy v. City of

8



‘Se‘attle, 92 Wn. -App. 403, 410, 960 P.2d 447 (1998)). The PRA Model
' Rjulgs\ pro-vide examples of what constitutes a reasonable search for
electrbnic records, such as using a common word search for emails, or a
common organizing feature of email programs such as a chronological
“sent” folder. WAC 44-14-05002(1). Significantly, the Model Rules do
not requife searches for electronic records that involve any more expertise
than a common4 knowledge of typical email software; a typical agency
emplc;y'ee‘ éhould have the requisite skill; to search .'for identiﬁable.
eleetronic documents.

Nothing in the Public Records Act obligates an agency to engagc
an Information Technology specialist énd purchasé spebialized software in
order to search for and procéss erased data into a usable format and
théreby éreate records in response to a public disélosufe requést. Yet the
City of Shoreline went beyond the requirements of the PRA and sent its
Information Technology ‘specialist to search the home éor_nputer of Depﬁty
Mayor Fimia in a futile seé'rch' for deleted metadata. But Division I .
demanded ‘even more — beyond the requirements of the PRA — and

“suggested that the City must purchase special software to see if deleted
metadata poésibly still exists. Division I's decision disregards the limits of
the PRA and tﬁe common sense épproach of thé Attorney General’s

Model Rules in applying the law to the develo’ping world of electronic

9



records. Without revievs), Divieion I’s holding means that agencies will be
obligated te employ Information Technology specialists and purchase
unique software for Whét are iareeently the most stlfaightforward eesponses
to simple public records reqﬁes;cs. ‘ |
V. CONCLUSION |
For the aforementioned reaSons, ' Amicus Washington State
Association of. Mumclpal Attorneys respectﬁllly urges the Court to accept

review of D1v1510n I’s published decnsmn in 0 NezZZ V. Czty of Shorelzne

145 Wn.App. 913, 187 P.3d 822 (2008).

DATED this 2._3 day of December, 2008.

THOMAS A. CARR
Seattle City Attorney

=

Gary Smith, WSBA # 29718
. Suzanne Skinner, WSBA # 20415
- Attorneys for Amicus
Washington State Association of
Municipal Attorneys
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